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CIGEBT:

1. To extant that protest against any s cost re;ualuation--w 1cn
- ; found that award was errcneously lade to other than lowest
cost otferor-i-pllcitly calls inL) quef”ion aufficiency of
RFP evaluation factors, it is without neric. RFP rdequately
described evaluation factors and their relative imp.ortance;
also, provisions are nit viewed as defective or ambigunus
when read together with- cgency instructions to offerors on
pricing of discounts.

2. VWhere 1n1tial cont evaluetion c&5aiderea only cost of one
computer benchlark at $50 0G0 point, -and Navy. larer com-
ducted cost reevaluatlon~which conuidered proposed pricas

. in terms of monthly ¢xpenditure raLe of $50,000, no'grounds
- , ' are seen to object to. coiit. rceveluation, Lecause under RFP
) provisions as nupplemented by instrycticne to afferors
benchmark. portion of offetors’ pricing was to be based on
nnnthly usage rate of $50,000.

3. Prrirest vhich cnuned ageniy to terminate centract and make
.avard to’ protester vag tinely filed within 10 working days
after protéester knew basis of - protest. Ilsuea in counter-
protest by contractor whos: contract was terminated are algo
timely, with exception of nllegation that substantially
higher prize level should have becn used in benchmark portion
of cost evaluation. Contractor, as incumbent at time proposals
vere solicited, should have raised this issue prior tuv closing
date for receipt of revised proposals.

’ 4, Agency properly daclined to “consider contractor 8 reduccion

in contract price in reecbing decision to terninste contract
for conven .ence of Government sad reaward to of foror vhichk
vas actually lowest in cverall cost, because in prevailing
circumstances pric: reduction amounted to late mouification
of unsuccessful proposal,
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5. Proposal for computar time shiring services vhich reserved
offeror'a right to revise computer algorithm failed to
conform to material RFP requirement that offerors submit
fixed prices, because algoritha is directly velated to
proposed prices.

6. Where RFP for computer time sharing services established
benchmark reruirements which relsted primarily to technical accept-
ability of prnpoaaln. and Navy regarded offeror's several
performance discrepancies (time exceeded on 3 of 135 tasks,
degradation factor exceeded on 1 of 3 benchmark runs) as
minor, Nuvy's acceptance of proposal is not clearly slown
to be withoui reasonable basis insofar as protester's
numerous objections concerning benclmark performance, memory
allocation feature and 30-day contractor phase-in rsquire-
ment are concerned. ‘eua

7. Where KFP for computer time aharing services required that
sain memory protection mmst snaure integrity of uuer'l area
during operations, Navy's acceptance of proposal lacked
reasonable basis, because upon technical ruview proporal
dors not demonstrate that appronch proposed by offeror

. scets requirement. + . .oy

. . . . 4,

8. Since protester's proposal was umacceptable due to failure
to offer fixed p.ices as required by RFP, primary

remedy requested in its protest--reinstatement of ita . :

contract which Navy terminated for convenience--is preciuded. i

9. Where Navy accepted proposal which did not meet material RFP
computer seécurity requirement, protest 1s sustained and GAO
recommends that Navy renew competitina by reopening negotia-
tions, obtaining revised proposals, and either awarding
vontract to protester {1f it 1s successful offeror) or
modifying contractor's contract pursuant to its bea: and ;
final offer (if it remains successful offeror). |




- — - — —heie e = . . . .

3-186858

Tabla of Contents

Page

! I. Introduction . . . . . . . L)
II. Background . . ’ . e e . 4

i III. Cost Evaluation . C e . .3

1. ﬂffigieng! OC;RE . s . . . . 9
! 2. Propriety of Cost Reevaluation . . . 11

3. Timoliness of Protests . . . . 12
o i .
4. Tymshare Contract Price Reduction . . . 13
o . .
5. Requirement for Fixed Prices . . . . 14

IV. COMNET Benchmark Results and Technical Acceptability . 16

1. Beunchmark Issues . SN . . . 17
v . . : 4
| . 2. Memory Allocation and 1'hese-In . . . 20
l _= )
. 3, Privacy Act and Computer Security . . . 21

v. Conclusion . . v . . . . 26




B~-186858

I. Introduction

This is our decision on protests by Computer Retwork Corporatiom
(COMNET) and Tymshare, Inec., in connection with request for pro-
poesals (RFF) No., NO0400O-76-R-5078, issued by the Naval Regionsl
Procurencut Office, Naval Supply 3ystemse Command, Washington, D.C.

The Navy awarded a contract to Tymshare under the RFP. COMMET
protested to our Office, contending tha*t ir should have received
the award., In accordance with our Bid Protest Procedureo (4 C.F.R.
20 (1976)), we requestad a documented report from the Navy responsive
to the protest.

On examining COMNET's protest the thy'concludéd that it was
meritorious. The Navy made preparations to termirate Tymshare's
contract for the convenience of the Govurmrent and award to COMNET.
When it learnmed of thase developments, Tymshare proteated to our
Office against an;: such lction.

In 'its August 6, 1976,report to our Office concarning ‘the two
protes.s, the Navy explained the reasuns for its belief that
termination and reawsrd was approp:;ate, and also recommended’ denial
of -Tymshare's protes:. Shortly thereafter. the Navy proccedad to
terminate Tycihare's contract” and zward to COMNET. 1In the present
posture of t..: case, Tymshare is thus the real couplaining party.
Tynshare seeks termination of COHNET'B contract and either a rein-
statewent of iis contract or a resolicitation. Alteruntively,
Tymshare believes that, at & minimuu, the options in the COMNET
contra~ct should not be exercised.

-The major issues presented involve (1) the cost evaluations

conducted by the Navy and (2) COMNET'as parformance on the bench-
mark test and the technicai acceptability of its proposal.

I1. Background

-The RFP called for computer time lhnring sarvices foi a period
of 1 year, with options for two additional l-year periods. It
established a sequence conuinting of submission of technical pro-
prosals, which would be evaluated to determine theiri:. ceptability,
to be followed by benchmark testing, and f/nally aubmission of price
proposals. Section D of the RFP get forih the svaluation factors,
and provided in pertinent part:
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* "A,' Techaicsl Proposal

"The tachni:al proposals w! 11 be evalvated
and reviewed to ensure offerors cowmply

in all areas of the specifications sst
forth ir Sacuion 7. 'All elemants of the
specifications are o equal) lmportsnce and
shall bte evaluated as such.

. B. Price Proposal

"The péice proponal-.iill be evaluated on
the following, listed in descending order
of importance:

"i. lgnchihrk fnvoice coata
"2. On-line storage costs

"3. Connect-time (User :erﬁ@nal and RDS)
"4. Other costg (Training, Nocumentation,
Software Engineer, étn.)
S D ‘1
“Auvsrd will be wade to tha techniczily acceptable
offerur who offers the lowest overall cost to
the Government." (Emphasis ' . original.)

. Section XVIII of the RFP also provided the frllowing
» information on the relationship of the benchmurk to the cost
r.vdluation:

.. "F. 'An invoice for each Benchmark
psccéss and 8 sum total invoice shall be
prepared using dollar ‘amounts. Invoices
are to be ziven to Naval Regional Prucure-
ment: Office representatives at the end of
escli Benchmark session. [.nchmark rost

. 5 figures will be used in the cost evalua-

. tion phase.

.+ ", If appliceble, use -f discounts
proposed will he illustrated on the Beachmark
prices."

Appendix E to the RFP further provided:

; —-““:“‘ - | \ | _ |
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"A billing invoice for each process listed
on Attachment 1 wili be required to be submitted
after successful demonstration of the beiichmark.
For each process the following information is
required on the invoice: date and time of demon-
stration, process name, quantity and unice of
all resources used in the billing algorithm,
and total cost for the process. The billing
charges for the three data bases are to be
accumulated undar the Data Base Monitor pro-
cesses, % & &Y

COMNET's and Tymshare's technical proposals were evaluated
as acceptable and both passed the benchmark to the':itisfaction of
the Navy. The Navy's March 16, 1976, letter requested submission
of price jroposals and atated in pirtinent part:

"Page 43 nf the solicitation containa the
statement 'If applicable, use of discounts
proposed will bs illustrated on the Bench-
mark pricea'. For purpcses of illustrating
diecounts on the Benchmark priczs (if any),
a monthly invoice for all cherges ./before
discounts) of greater' than $50,000,.00 can be
assumed.” . o A _

The Navy's April 14, 1976, letter to the offeroxrs further
stated:

"% * % Benchmark price quotes should ba
based rmn a monthly usage rate of $50,000 exclusive
of permanent digk storage costs (as suggested in
amendment number 3). A price schedule that in-
cludes usage quantities from $0 to unlimited per
month (i.e. pay as you go service schedule) 1g
required."” . i

Tymshare's final price proposal provided:

"1, The following price schedule is baged o !
on a discount from TYMSHARF's standard : .
prices and is provided for the Bureau
of Naval Personnel, the Future Syatem
only, in three levels as per below:

—6-
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a. Lovel
"I": first $45,000 billed within any
month for rconnect hours and TRU's will
be charged at the following:
Connect Hour Ratu TRU Rate -

10 $.25

"b. Level 2

"From 0 to 1000 connect huurs in excess
of 'the first $45,000 billed within any
moath, TYMSHARE will provide up to 1000
hours of dadicated terminal comnect time
-and 175, 000. TRU'- at a flat rate of $42.50
_per dedigg;gd termiial connéct hour.
(Terminal connect hnou. is defined as up
to 30 CPS terwminal speed.) .

c. Level 3

"For usage lbove the 1nitia1 3451000 4n .
any - nonth, and usage ‘abow’ éither, or both,

the 1000 terminal connact hours and the 175 000
IRU'. the following achedules will apply:

CONNECT HOUR SCHEDULE

No. of Hours HourlRateiS)

1001 to 5000 8
5001 to 75C0 7
Over 7500 6

TRU SCHEDULE
No. of TRU's 'TRU/Ratn($)

175, 001 to 350,600 .2250

350,001 to 790,000 . 2000
700,001 to 1, 050 000 .1875
1,050,001 to 1,400,000 .1750
Over 1,400,000 .1500"
(Emphasis in original.)

e ]

= . : |
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In the evaluation of tha price proposals, the Navy used a
numerical scoring scheme which had not been disclosad in the
RFP. Numerical weights wvere given to the 4 subecriteria listed

under pricce:

1. Benchmark invoice costs (40)

2. On~Line storage costs (30) -
3. Connect time (20)
4, OUOther costs (10)

There was a further breakdown of the benchmark suberiteria
weight in that the various benchmark functious or jobs were weighted
relative to each other. For each suberiteriz, tha offaror with the
loweat cost was to be awarded the maxinum number of poincs snd the
other offeror would receive proportionally fewer points in accordance
with the following formula:

.y,

Lowest prica 'x woight = points

Individual price

In the Navy'ec cvaluation, Tymshare received 92,335 out of a
possible 100 points, COMNET received 79. 652 and award was therefore

made to Tymshare,

After the award to Tymshare, COHNET protested. Among other
objections, COMNET ‘challenged thie Navy's ‘evaliation of the Tymshare
price proposal inso’ar as benchmark invoice costs and connect
time were ~oncerned., COMNET argued that theﬁﬁavy erred 1;applying
Tynshare 8 level 2 pricing for benchmark invoice costs and Tymshare's
level 1 pricing for connect time. The net effect of thic, in COMNET's
view, was that Tymﬁhare s low level 2 price for processing was
evaluated without evaluating Tymshare's high level 2 price for
connect. time--even though the Navy would be billed the low processing
charge only when it paid the high connect time charge. COMNET con-
tanded that either lev:il 1 or level 2 had to be used consistently
throughout the evalvation, and that whichever was uved, CUMNET's
price was lower than Tymshare's.

Stated somewhat differently, COMNET's contention was thav
one cost element of the Tymshare proposal (connect time) was
evaluated at one volume level (the first $45,000 billed within
any month) whereas another cost element (banchmark) was evaluated
at a different volume level (in excess of the first $45,000
billed within any month). COMNET pointed out that since the
Navy had stated that discounts would be evaluated assuming
$50,000 in billings per month, it would be appropriate to use
Tymehare's level 2 pricing consistantly in reevaluating Tymshare's
proposal. .

e R
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The Mavy'sa report to our Office dated August 6, 1976, wtated:

"As a result of COMNET's protast, the Navy
reevaluated the relative costs of both COMNET
and TYHBHAR! In the reevalustion the Navy
calculated the average cost per bench mark using
s wonthly expenditure rate of $50,000 instead of
using the cost of one bench mark at the $50,000
point. The use of averaga costs changed the
bench mark portion of the cost evaluation
dramatically because it took into account the
high costs TYMSHARE proposed for the first
845, 000

"In the reevaluation the average bench
mark cost for COMNET was only $159B.59, com-
pared to $2699.41 for TYMSBRARE. Overall,
COMNET :corad 99.989 points to TYMSHARE's
'66- 033,

It appears that the Navy 8 reavaluation taook a somewhat
different approach from what COMNET had suggested, bercause rather
than coneistent pricing of different elenents at a given cost level,

‘the Navy recalculated benchmirk costs’ “assuming monthly ﬁxpenditures

up to a $50,000 level. However, the result was nonethetesa that
COMNET' s proposal waa determired to be lower in overall costs than

Tymshare's.

Based on the reevaluation, and despite Tymshare's protest,
the Navy terminated Tymsh.re's contraect and made an award to
COMNETY.

III. Cost Evaluation

While it appears that the RFP requested offerors to submit
prices for the work to te dome, it alaso spoke in terms of lowest
overall costs and coat evaluation, and for the tioat part we wili
discuss the issues raised in terms of costs rath:o, than prices.

"y, sufficiency of RFP

Tymshare's first major contention is that ‘the Navy's initial
cost evaluation properly concluded that its proposal was lowest
in cost, based upon the RFP's evaluation criteria. Tymshare
believes that any aubsequent indication that Tysshare is not the
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low offeror means that the RFP evaluation criteria were faulty.
Tymshare points out that offerors must ba advised of the evalua-
tion factors and their relative iuportance (citing AEL Service
Corroration, et al., 53 Comp. Gen. 800 (1974), 74-1 CPD 217)

and contends thut if a contract is improparly awarded because

of ambiguous evaluation criterisz, thea propar remedy is to resolieit,
with the existing contract being terminated for conveaience nnly
after resclicitation (citing Linolex Systems, Inc., 54 Comp. Gen.
483 (1974,, 7%-2 CPD 296; New England Engineering Co., B-184119,
September 2. 1975, 75-2 CPD 197, and Santa Fe Engineers, Inc.,
B-184284, Sep:enber 26, 1975, 75-2 CPD 198). Tymshare strenuously
objects to a termination followed by an award to another offeror
on the basis of a reevaluation applying evaluation criteria which
vere never disclosed in the RFP,

In this regard, we do ‘not beljeve that the ‘RFP's atatement of
evaluation factors was "defective. We believe that KFP section D,
sugro adequately deizribed the evaluation factors, subfactors,
and their relative importance. As we read the RFP, the decisive
criterion was price »r coat--i.e., given acceptable teschnical
proposals, the cne lowest-in nverall -cost would be selected. More-
over, the subfactors or suberiteria under price proposals--
benchmark inveoice costs et-al.—-were Jisted in deacending order
of impcziance, which has been viewed as &n appropriute method of
showing relative importance. See BIM Service Company, BE-180245,
May 9,:1974, ?4-1 CPD 237, and decisions discussed therein. In
contias:, we note that the critical point discussed in’AEL Service
Corporation. supra, was that failure to disclose the relative
importance of subfacrors or suberiteria which wera essential
charactaristics or .mezz-ements of end .item performa~se would
be objectionable. As far as the undisclosed numerica) weights
attached to the price subcri*aria are corncerned, we note that
Armed Services Procuvement Regulation (av.. ‘-€ 3—501(b)(3)
section D(1) (1975 ed.) prohibits the disclosure to offerora in
the RFP of <he numerical weights to be employed in the evaluation
of progjosals, There is nu basis i this case to conclude that the
undisclosed numarical weights actually applied by the Navy in its
cost evaluation were so out of line*with the RFP as to be objec-
tionable. See‘Bayshore Syatems {orporation, B-1B4446, March 2,
1976, 76~1 CPD 146, Further, we do not see any defect or ambiguity
when the RFP evaluation factors are considered together with the
additional information provided to the offerors in the Navy's
March 16 and April 14 letters. See the discussion infra. In
short, the issue as we gsee it 18 not the sufficiency of thc RFP,
but rither the propriety of the Novy's initial cost evaluation
and reevaluation.

- 10 -

.




r

»~186858

- In this coonection, the decisions citid by Tymshare in wuich
our Otticr rezommindsd vesolicitations are distinguizhable from
the prelen“ case, becausie they involved situations where the
solicitutions were ambigunus 7r otherwvise defective. if an RFP
is sstisfactory but the agetcy errs ‘n failing o properly evaluate
the successful proposal, it may be appropriate and feasible to
reevalusta, terminate for convenience &nd reawazd to the offeror or
offerors which should have received award in the Zirsi ploce. See,
for example, Computer liachinery Corporation, 55 Comp. Gen. 1151
(1976), 76-1 CPD 358,

2., Propriety of Cost Reuvaluation

A second Injor argument advanced by Tywshere is that the
Navy's cost reeviiluation iteeif was improper because it was "outs’'de
the terms of th( published RFP evaluation factors. The pPritester
reviews the pcrrinent 'RFP provisions set forth supra and strosses
that the Navy’s' March 16, 1976, letter specifically stated that &
monthiy invoice for all chargca (before discounts) of g¢reatesr than
$§50,000 could be assumed. Tymshare's July 28, 1976, letter to our
Office summarizen its nrngcnt.

"Thervu is only one way in which the tpartiuent
RFP provisions] cau‘be interpréted. If a con-
'trmctor has a discount beginning at $50,000 or
less 1in “ny given ‘month, the invoices submitted
for the work acrually performed on the Benchrark
must Qe (or may te) at the discount rate. In
othei. words, for purposes of the specific invoices
gubmitted in response to the RFP, monthly invoices
prior to the particular ocuesz submitted of $50,000
have beesn sssumed. Therefore, when Tymshare's
proposal wvas analyzed and evaluated in accordance
vith the terms of the RFP, the invoice costs over
$56,000. alone. were conaiderad The reevaluation
process engnzuu in by the Navy which shows Tymahnro
as the second low bidder, while purporting to be
based upon invoice costs, is actually an evaluation
of the amount of work performed during the initial
$50,000 billing, an evaluarion criterion naver
disclosed to any of the parties.”

Stated differently, the arsument 1s essentially that the
RFP as amended specifically deteywined to evaluate prices
only at discount for benchmark evaluation purposes. This argu-
ment hinges on the language in the Navy's March 16, 1976, letter
to the offercrs thst monthly charges of greater than $50,000 could

- 11 -
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be assumed. However, as the. Navy and COHNET point out, -when the
full text ;uf the pertinent lenguage is exauined, it is clear that
offerors were to assume monthly” billings gréater than $50,000 for
the purpoae of illustrating discounts, if, any. Moreover, the
Navy's April 14, 1976, letter, when read together with the earlier
letter and pertinent RFP provisions, does not, in our opinion, offer
any support for an interpretation that benchmark invoice costs
wauld be evalua:ed 'at discount." It must ba noted that the Navy's
stated objective: pursuant to RFP section D was to determine which
proposal offered the lowest overall costs. It would appear that
the only reasonable interpretation is that which the Navy applied
in making its cost reevaluation, i.e., ‘that the benclmark should

be costed using a monthly expenditure rate of $50,000 rather than
the cost of one benchmark at the $50,000) point. We see no bacis

to object to the Navy's position in this matter.

. A point related to the'cost reevaluation is Tymshare's
contention that its "connect time".shoiild have been evaluated
at less than the $10 figure (level 1 pricing) cited in its
proposal. We think the only answer required for this allegatiom
is that the offerors proposed certain prices in their offers, and
any evaluation by the agéncy, whether .an initial, erronecus evalu-
ation or a corrected reevaluation, uould necessarily be on the

- .

basis of the prices propbsed. C ey

'3. Tinelineea of Protests

Tymshare has further contended that COMNET's protesc to
our Office was untinely, citing Fairchild Industries, Inc., B-184655,
September 8, 1975, 75-2 CPD 140, a case where the protester was
familiar with the type of evaluation formula used in the RFP, but
fatled to file its protest prior to the closing date for receipt
of initial proposals. However, it seems clear that the genesis
of COMNET's protest was not the statement of evaluation factora
coniained in the RFP, but the way the Navy initially applied the
factors to the pricing in Tymshare's proposal. COMNET states that
it did not learn this information until after the award to Tymshare
vhen it received certain contractual documents on June 18, 1976,
from the Navy pursuant to a Freedom of Information Act request.
COMNET's protest to our Office was filed on July 1, 1976, fewer
than 10 working days later.

Another argument presented by Tymshare is that neither COMNET
nor the Navy has shown that the benchmark clement of the cost
evaluation presented a totally accurate picture of actual costs to
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the Governuent. Tylshnte believes that chero is. tharefore. no
realon to ‘asaume that the bcnchnark reevaluation is any more
accéurate a reflection of actual’costs than the initial evnluation.
Further, Tymshare points out :hat the reevaluation was based

upon monthly billings up tc:$50; 000 and alleges that a larger
volume of use is actually conteﬁplated. Tymshare contends that

per benchnark is lower than COMNET's.

: ..This contention 1nvolves several points. Firet, in
avardins a requitenentl contract there'is no auch“Lhing as
nbaolute assurance of;total’ costs to the Governuent. The total
costn are not known until the contract ' is’ performed. The
objactive in. evaluating bids or propocela is tc obtain reasonable i
aauurance that & sclected °££¢T will provide lowest ovekal; costa. !
Second we note that thia contention ‘doas not involve .the manner :
in whieh various. cost elements of a coupetitot'a proposel were
eveluated (che’ nubject of COHN!T'. protest) nor the proptiety of
the ‘Navy' [ reevaluating benchmark costs to take .into account
-onthly expenditures up to $5C,000 (which Tynahare protested
after it learned of the reevaluation). . Rather, it involves a
question as to whether some level' of expenditure substantially

zhigher than the $50,000 figure cited in the Navy's March 16 and
‘April 14 letters would have been’ more lpproptietn ‘for use in the

cost evaluation. We note that Tymshare wias the incumbent con-
tractor at the time.price proposals were solicited in March and
April 1976, 1If Tymshare had reason -to believe that usc of a
substantizlly higher expenditure level was approprizte, it should
have brought ‘thig point to the Navy's attention and protested, if
necessary, prior to the closing date for receipt of revised price
proposals (April 26, 1976). See 4 C.F.R. 20.2(b)(1) (1976).

Unlike some of the other issues regarding the cost evaluations,

which indirectly (tuough properly) call into question the sufficiency
of the RFP, we believe this particular objection is untimely.

4. TYTymshare Contract Price Reduction

Tymshare also points out that on August'9, 1976, it
unilaterally reduced its contract price—-making cotntinuation
of its contract a wmore advantageous alternative than termination
and award to COMNET. Tymshare balieves the Navy erred in Iekin‘
an award to COMNET under these circumstances.

We see no merit in this contention. Contracts are to be
avarded on the basis of the ground rules for the competition
laid down in the RFP as properly applied to the proposals, con-
sistent with applicable lawv and regulations. Developments

T~ -13 -
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oecurring latar, during contracc pPrfornance, arn not dilpna{ti1e
of the question of whizh offeror ia or was entitled .to - auard
under the RFP, See Corbetta Construction Company” of - Illinoia, .
.Inc.,tSS Comp. Gen. 201 (1975), 75 75-2 CPD 144; Computer Hacninerv
Corgoration. supra. Tymshare's contract price reduction amounte
to a late modification to its proposal, and it wuvuld have been
irproper for the Navy to have considered it for the purpose of
determining which offeror was entitled to the award.

3. Requirement for Fixed Prices

A final issue which should be addresaed is COMNET's contention

- that Tymshare's proposal failed to offer fixed prices. In this
regard, the RFP (page 18) required price proposals to respord to !
the following provisicn: i

"Cost proposals nult contain a full -
descriptiou of ' the vendor B algorithn for
procesaing nharges including the factors
1nvolved compouent costa, the naaautcmentn
taken, how units are measured, the points at
vhich measurements are taken, and the weigits
applied to these measurements in.arriving at
billable charges. Also identified must be
all overhead charges that are -4n.addition tu
hardware~processing charges. Also included
must be any variation in price due to priority
level or time of day."

Tymshare's initial price propcsal provided:

“The TRU algorithm 1e proprietary and shall
only be used by those Navy personnel uvaluating
TYMSHARE's services.

"TYMSHARE reserves the right to revise its
algorithm during ‘he life of the contract to
- reflect changes in hardware coats, inflationary
pressures, operating system improvements, stc.
Should an algorithm change be considered, an
analysis of the impact of these changes on Navy
operations will take place, and appropriate .
negotiations conducted." :
Tymsnare's revised price proposal did not withdraw or sodify
these provis‘ons. Also, we note that the RFP provided at page 14!

- 14 -
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"Method /af Procutement 1s two—otop negotiation.
The fira: step .calls ‘for the submittal of a

techn:! lcal proposal only. After evaluation by

the Government technical personnel, Offerors
whose offer has been determined to be technically
nceeptuble will then, and only then, proceed to
step two.

"The se¢ond step iu the oubuittal ofaiprice
. propossl. and performance of the Benchmark test.

.The rosulcigg contract will Ge » fixed price
Tequiremants contract.” (Bmphasis ndded_)

Furthor,'hnend-ont No: 2 to the RFP, December 8, 1975, contained
the following question submitted by a prospective offeror and the
Navy's answer:

"46. Q. In it cortect to assume that prices
nro only fira for the firat year and
can ‘be revieed for the second and
third year?

11

A. o, firw prices dre:to be submitted
for:'all-years. Award prices are not
lubject to change. See"page 141
Section J." (Emphasis added.)

The Zssue of taiiure to offor a- fixod price mora commonly
arises in fo:nally advertised procurenento thnn in negotiated
ones. See, for exanple. Joy Hanufacturing Company, 54 Comp.

Gen. 237. (1974), .74-2 'CPD 183. See, however, Computer Machinery
Cotporation. supra, where we held that a portion'of the successful

proposal which failed to offer fixed or determinable prices--a
material RFP requirement--should have been rejected. We think
it is clear that the RFP in the present cuse establighed fixed
prices as a material raquirenon: notwithstanding. some references
to offexrors' "costs.” Since the algorithn is related to the
TRU's, and since Tylshore s pricing, supra, 1is, oxpresocd with
referénce to the number of TRU's, Tymshare did not offer fixed
prices and its proposal in ocur view was unacceptable., While

the Navy appirently did not rely on this point as a basie for
terminating Tymshare's contract, it furnishes snother justifica-
tion for that action.

In view of the forugoing, we see no basis to object to actions
taken by the Navy in regard to the cost reevaluation.
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Iv. COﬁNET Benchmark Results and Technical Acceptability

Tymshare has contended that award could not have been made
to COMNET because COMNET failed the benchmark teast, and because
COMNET's proposal was technically unacceptable.

RFP eection XVIII required a benchmark/denonstrntion
of system capabilities anda RFP appandix E describad a number
of different benchnark tasks and apecified inter alia. maximm i
acceptable extcution times. It appears that the benchmark vas i
intonded to serve a number of diffe:entxfunctions in the pro- i
curenent. The\Pavy s August 6, 1976, report suggests that the .
benchnark rnsulta had'a bearing on c0n£1rning tha technicnl ’
ncceptability of propolals. as well as deternining a pxoapec—
tive contractor’ 3 respoasibility. As alraady di'”ulled ‘the
benchmark provided information to be used in the cost wvalua-
tion phase. The‘RrP benchnnrkiprO"isiona also appear to estab-
1igh in part, a. 1iqu1datad dmgea Pprovigion in the avent of
1nsdtquate contractor performance (in regard to ainimum reaponsea
time 1imits). Overall, we think (as Tymshare apparently does)
that in al) probability the benchmark was primarily related to
the question of technical acceptability of proposals.

At the outset, it 1a important,to note .that it is not the
function of our Office to evaltiate the’ technical acceptability
of proposals. Evaluation of ‘proposala ‘18 primnri]y the funation
of the nontracting agency, ‘and. our examination of such issues 1iu
protests is limited to considqring vhather the agency's evalua-
tions and conclusions are clearly without a reavonable basis,

See Julie Research Laboratories, 1Inc., 35 Comp. Gen. 374 (1975),
75~2 CPD 232, and decisions cited therein,

-Aleo, in considering tochnical ncceptability of proposals
as it relates to a benchmark requirement, as well as in other
contexts, we have obmserved that the rigid concept of responsive-
ness, which applies to bids submitted.in formally advertised
procurements, is not directly applicablﬂ to proposall‘aubnitted
in a negotiated procurement which are initially determined to be
technically acceptable. Thus, in Linolex Systems, Inc. et al.,
53 Comp. Gan. 895 (1974), 74-1 CPD 296, we noted the flexibility
inherent in negotieted procurement procedures in holding that
an offeror should have been given a further opportunity to run
a live test deamonstration of its equipment. See, also, 4/ Comp.
Gen. 29 (1967).

—
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o This flexibility is fur:her 111ultrated by chor Inc.,

8-180310 April 22, 1974, 76—1 CPD 207, where" an offeror was
31venﬂ°evera1 days to correct -some minor oversighge in conz

neeEion with - a live: -test denonetretion of a: datn entryieyetam.

We ‘note that a deciaion cd. :ed by 'I"'...share (Information Consultants,
3-183532 ‘August 8, 1975,‘75-2 CPD. 96) involved revicw of an agency's
deter-ination that. six eperific deficiencieslin benchmark per-
forlance. as well, es a celay of \more than a month’! in" running the

.benchmark ware nufficiently serioue to justify rejection of a

proposal as technically unacceptab;e. Compare, also, ‘Unidynamics/
St. Louig, Inc., B-181130C,. August 19, 1974, 74-2 CPD 107, wich

the decisions discussed above.

1. Benchmgfk Issues

.;Tynshare has. contended\that COHNET exceeded the minimm S-second

'respmee time - epecified in the benchmerk requ:lrements. 'l‘he\eon-

tracting officer dinngruee, end believeu that' Tymshare has nieinter-
prated’the RFP; Tynahere disputes thie.\ In any event, we note as
did COHNET tnat while this: tequiremant vas included in the beﬁch—
nerk proviaionl. it esnentially establishes a liquidetcd damages
provieion which applies ip the event -of deficient performance dur~-
ing the: couree of the contract. In tHis 1ight, we think it would

ba difiicult to conclude‘thet a failure to meet the requirement

on the benchmark demonatration. even if establishad, would neces-
sarily call for rejaction of ‘& proposal as unacceptable.

Tynnhare also contended that COMNET exceeded the maximum
acceptable clo:k time on 7 of the 135 banchmark tasks, The con-
tracting officet has pointed out that COMNET'éxceeded the limits
on 3 tasks, not 7, and that Tymshare iiself exceeded the lixzits
on 1 task., Ve see no basis to disagree with’the contracting
officer's vievw that any performance discrepancics in thie regard
vere relntively ninor. See, also, Elgar Corporation, B-186660,
October 20, 1976, 76-2 CPD 350, where we declined to find that either
of two offarors was prejudiced where both had performed a benchmark
under cectain relaxed standards.

Tymshare haea -ontended, in consideirable detail, that COMNET's
benchmark was conducted in a manner which could not be duplicated
under actual operating conditions, as, for example, where 16 or
MOre users are on' the cystem aimultanecusly. The contracting
officer raplies, eelentielly. that Tyuehnre s peak loading hypothesis
is quite unrealistic, aid that COMNET's system can do the job.
Tymsshare, unconvinced, remains of the belief that more than 15
concurrant jobs will result in a "reduction in efficiency” of

- 17 -




Pt oy =

the benchmark, doubts was the case. Tymghare continues to main-

" B-186858

COHNET'a oyotem. We do not think Tymshare 8 response demonstrates
thc unreasonobleness of the contracting officer's pooition, con-
sidering the contractiug officar’ s additional observations that
peak loadins problems wmay slow down Tymshare's-or any other con-
tractor 8 gystem, and that Tymshare s argument is grounded on

the assumption--invalid, in the Navy's view--that the benchmark
does not reflect the way the Navy would actually use COMNET's
gystem during performance of the contract.

A ‘further contention by Tymshare is that COMNET . per formed
its benchmark runs over a period of several days (Hhrch 19, 22,
25, 1976) and failed to eguccessfully complete: the’ thrce required
benchmatk runs consecutively or on 1 day, citing RF? appcndix E,
page 2. The RFP provision required three benchnnrk deuonscration
runs, xnd stated: '"The start times of the demonstrations are
10 a.m., 2 p.m, * * ®,  If no discoiunt shift is proposed the third
run of the benchmark will commence.at 8. p.m. (est)." While
COMNET's demonstrations did Mot follow this schedule exactly,
for reasons which need not be diocussed in detail  here, the lan-
guage of the RFP is not, in any event, aufficiently atrong to
establish that deviation from the schedule would necessarily call
for rejection of an offcror 8 proposal as unacceptable.

Tymshare 8 protest also asserted ‘that coincidental dup-
lications of certain timé &lements ‘in.successive COMNET bench-
mark runa cast doubts on the. .accuracy of the benchmark resulta,
and also that SOMNET's benchmark run sheets do not match the
detailed billing or accounting information subsequently furnished
by COMNET to the Navy. The contracting officer reported,
essentially, that both problems were due to malfunctioning Navy
equipment, which Tymshare, hased on its expcrience in performing

tain, in some detail, that COMNET failed to meet the requirement

for detatiled billing invoices (RFP appendix E) and thnt there are
discrepancies between the detailed billing invoices{and the ;
terminal run sheets. COMNET has responded, in summary, that
Tymshare is misreading the pertinent data and does not under-
stand the manual keyboard entry function of COMNET's system, which
nliows a small tolerance in eantry of commands but does not impact
on the accuracy of the detailed accounting information. We see
no indication in the record that the Navy did not give Jdue consid-
eration to thesa 1ssues in wmaking an award to COMNET, and do not
belicve that the arguments presented hy Tymshare establish any
sufficient grounds for a conclusfion that the Navy's position in
this matter was clearly lacking a reascnable basis.

- 18 -
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. \rurrher, Tynshnre has protestchrhat COMNET exceeded the
de;radnrion -factor apecified in the RFP on 2 of its 3 benchmark runs.
5 The’ conLracting officer reported however, that the degradation
1 factor was exceeded in only 1 of the 3'runs, and since

COMNET established its technical competence by completing the
. other 2 runs satisfactorily, the Navy did not require an
f additional benchmark to be rTun.

... This- point. and thc excessive tinca on' 3 of . thc benchmark
tasks, dincusned nu bra, appéar to ‘be’ the only areas in which
tho racord clcarly catablishes that COHNET did not meat bench-
mark requirements. In.general, the Navy 8 poaition 'is that
while neither offeror uet ‘all .the bencbmark rcquirements, the

- discrepancies in parfornanca were 80 minor that further bench-
mark runs were not considered necessary. The Navy, in short, was
satisfied that both offercrs performed adequately on the benchnark.

Thc RFP did eltablinh cartain benchmark requiremcnts, and
any. fnilure to fully meet the requirenentu is not a matter to be
taken 1ightly. However. “to apply, the-philoaophy expresced in
Tynshare' proteat vould\ausgest that the: 1mned1ate rejection of
an offeror's proposal as technicnlly unacccptablc is mandated
when therxe is any shortcoming-of any kind in performing the bench-
mark requirements. While an RPP could presumably be structured to
this degree of Strictneba, a reading of the present RFP does not
offer much support for such M approach. For instance, the RFP
‘ does not contain statcnenta ‘that rerunning of a benchmark would
not, in the agency's discrction. be permisgible, or language
thct failure to meet particular requirements might or would be
cause for proposal rejection.

In addition, it is nrguable that such rigidity, as a general
proposition, would not be fully comsistent with the ‘past recognition
of flcxibility in applying benchmark rcquireﬂents (aee Sycor, Inc.,
supra), ‘or with the usual purpose of a benchmark (to’ establish :
the technical capability of an offeror's proposed cquipment and
approach). After reviewing all the issues associated with COMNET's
) performance on the benchmark, we cannot conclude that the infor-

J mation presented by Tymshare demonstrates that the Navy's position
has no reasonable basis to support it.

-19 =
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2. Mewory Allocation and Phase-In .

. An additionalﬁtechnical iggue raiged by Tymehare is ‘that
COHNET'e prOpoaal 'did not romply with the memory allocetion
requirements éstablished 4n RFP gectiom IV.A. "In its initial
protest, submissions, Tymshare asserted that "progrem 1inking
and- overlay capability" would .be necesssry for COMNET's proposed
equipment to meatﬁthe requirenent, and that this cepabilityLwea
not specified in COMNET's propoaal. As with' tha other techaical
issues raised, COMNET' offered 1nformation refuting this allega-
tion. K_Tha Navy conaidered anﬂ rejected Tynehnre 8 contention.
The contracting officer repor:ed rhat in the Navy's technical
judgmenL, program linking and averlay structures are ‘part of
the COMNET ayatem, and that COHNET's memory size exceeds the
RFP minimum requirement by 50 pareent and also greetly nini—
mizes the need for*overlay structures or excessive linking
operationa. In light of these ooservationo, not responded to
in Tymshare's comments, we .are .unable to conclude that the con-
flicting technical viewpoint expressei in Tymshare's protest
is sufficient to show that the Navy's evaluation and judgment
in this matter was clearly without a reasonable basis.

Tymghare further contends that COMNET 4s unable to convert
150 COBOL programs and to achieve satisfactory operation of :the
system within 30 days after the award of a contract, as required
by RFP section XVII, Tymshare believes that these requirements
are evidently being relaxed, because the Navy's August 6, 1976,
report (prior to the award to COMNET) indicated that it would
take COMNET 60 daya to perform these tasks. However, the Navy
later stated' that the reference to 60 days was phrased werely

as an ectimate of the total time needed to awitch from Tymshare's

systenm to COMNET's, and that the 30-day conversion period would
be included within the 60-day period. COMNET also stated that
it did not know why the Navy used the 60-day figure, but.
affirmed in any event that it would complete the neceasary
conversion within 30 days. Under the circumstances, we are
unable to see any basis for objection to the Navy's position.

‘-—
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3. Privacy Act and Computer Security

.The'fianl and most serious issue regarding COMNET's technical
arceptability pertains to the "Privacy" and "Sacurity' requirements
of the RFP. RFP sections VI and VII stated as follows:

"vi, Pri&acx.

"A. The contractor must be thorOughly ‘familiar

-with the provisions of - the Privacy Act of 1974 and

must demonstrata’ that tha proper adminiatrative pro-
cedures, technical uufeguards and- contractor personnel
training have been initiated to ensure that the
Bureau of Naval Personnel can comply fully with the
provisions of the Act while using the contractor's
services,
s
"B. The systéﬁ will Pe used. for the storage of

.perionhel information' that must, ‘under tke provisions

of the Privacy Act of 1974, be safeguarded against
unauthorized access and/or disclosure. Hence the
system must:

. Provide‘nuaurnnce hat no users
othet than those spacifically désigna:ed may gain
access to the TOTAL data base or any ‘user maintained
files (reference paragraph VII).

"2. Provide assurance that listings, data
dumps, tapes or any other aggregates or extracts can-
not be prepared from the data base by software other
than that specifically approved by, and under the
control of, the Bureau of Naval Personnel.

"3, Provide required audit trails and
logs of any accesses required by the contractor for
purposes of routine hardwvare and softwarz maintenance
or backup.

: “4. Provide assurance of the ability to
conform to additional modified statutes or regula-
tions that may be issucd.

"S. Ensure that any system or network
changas will permit the Bureau of Naval Parsonnel
and the vendor to continue to comply with provisions
of the Act,

h - 21 -
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“VII. Security.

"A. .No classified‘data is scheduled under
this announicement; howevar, all considerations
for the system and natwork must be made to prevent
unauthorized access to data, to ensure integrity
of data, to provide continuity of service, and
to prevent unintentional or intentional intrusion
into user memory during operations. These con-
sideratione dictate the following:

"1. Adninistrative security by means
of custody logs, ai:ass logs, check out proce~
dures, control of user numbers and access criteria,

and control of Government account records.

. "2, Physical security to prevent
unauthorized ‘access to computer hardware or to
records that provide control over data access,
Protective mesgsures must also be provided to
ensure the integrity and consistency of the
operation of the system and network in case of
natural or man made disaster. - .

DR !

“3. ‘Technical:security t} -t provides:

"(a) Pasasword sacurity at the
operating system level. .

"(b) Both read and write protec-
tion at the file level.

“(c) An on-line inplenentltion of
TOTAL that includes the following access provisions:

"{1) Vendor must provide a method

of pasoing TOTAL calls and data from multiple user-
‘task coding areas through a single Data Manager coding

area (and return).

"(2) Vendor must provide a wethod

for the Bureau of Naval Parsonnel to intercept, trap,

~22 -
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chzck and. modify user- TOTAL calls uithin the
Data thagar'l coding ‘area. The ‘code 1tsal£
used to 1ntercept. trap,” aud modify user TDTAL
calls and data will be provided by the Bureau
of Naval Personnel. 7This code will bas called
the Data Manager's Security Code and will noc
be used in the Benchmark.

“(3) Vendor must provide safeguards
to prevent all TOTAL calls originating: ‘outside
the Data’ Manager's Security Code from accessing
the prodvction data base until it has been
passed within the Data Manager's Security Code.

“(4) Vendor must- provide a ‘duplicate
capnbility described in paragraphs’ (1.) through
(3.) above, and in Appendix C, in oxder to test
new Data Manager code and user application code
against completely separate test data bases.

“(4) Main memorﬁ protection must
ensure the integrity of a user's area during
operations.

’ 4. Training of all’ dontractor per-
sonnel 1s required to ensure knowledge of the
security safeguards and proceduras.

"5, The proposal must include a
detailed description of all security measures
and procedures.

"B, The Government retains the right to
test and evaluate mecurity procedures of the
network and system at any time during the life
of the contract. Thesa evaluations may be made
at any Navy site on the network or at the central
computer site,

"C. The Buresu of Naval Personnel will not
develop and operate an advanced manpower and
personnel management information aystem that does
not meet the sbove security standards. Fallure
to maintain security of the system and network

-23 -
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as evidenced in a asystem test or by unauthorized
disclosure may be considered default of the terms
of this announcement ard/or lead to nullification
of any charges for the duration that the condition
exists.

"D. The baslcfreference for aecurity guidelinas is:
Federal Information Proceaaing Standards Publica-
tion 31 fF1PS PUB 31), Guidélines for Automatic
Data Processing Physical Security and Risk ;
Management, JUNE 1974, U.S. Departnent of Commerce/
National Bureau of Standards."

In addition, the RFP at page 143(a) contninad cecently publishad
ASPR c¢lauses (ASPR §§ 7-104.9°%, 7-2003.72, Defenne Procurement Circular
No. 75-5, November 17, 1575) wnich note, inter alia, that violationa
of the Privacv Act may reaclt in civil liabilities or eriminal penalties.
Tymshare: nrincipally haa‘contnndad that - thn 0S/MVT syltem
proposed by COMNET lacks the baaic design features necesaary to
insure the se;utity of records and cites, Inter alia, a National
Bureau of standards publication (NBSIR 76-1041, "Security Anilysis
and Enhancaemants of Compu.er Operating Systems") as evidencing the
ability to deliberately or accidentally violate the security of
the OS/MVT. e, L=

COMNiT's July’ 26 1976, fetter to the Navy responded to Tymshare 8
arguments. COMNET pointe‘ out that it had developed considerable
modifications to the normal OS/MVT security features. Specifically,
COMNET stated that it would provide a "full function security system"
as opposed to merely the standard 0S/MVI pasoword data smet protaction

system provided by the operattng system. Also, COMNET stated that
extensive modifications were made to the TOTAL Supervisor Call Routine
s0 as to insure aystem integrity. Further, COMNET assertcd that

its system providis memory and @torage protection in all areas of

the machfne, including user areas sni user data sets. 'Also, COMNET
stated that it has been processing the Cuaranteed Studént Loan
Program for the Department of YHea'th, Education, and Welfare, and
asserted that in this program, which involves conditions similar

t-z “he present procurement, security has been maintained in full
conpliance with the Privacy Act (5 U.S.C. § 552a (Supp. IV, 1974)).

The Navy's position is that COMNLT's p—oposal was carefully
evaluated and was found to meet the requirements of the RFP. The
Wavy states that it has no doubts that CRINET can furnish a system
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. In rnc Ccuputer:Center. Inc., et al., 55 Comp. Gen. 60,
91-95 (1975), 75-2 CPD 35, we considered a question as to whether
an '\0S/MVT operating system used on the IBM 370/168 CPU satisfied
an RFP requirement that "The system shall provide for protection
of user. programs, the operating ayscem, and the areas in whirh
their code residea, frov. read or write access by other users."
In rnvicwing this isgue, in consultation with technical experts,
our Office concluded that. the successful offeror's. proposal
failed ta -eet this material RFP requirement insofar as read
protection was concerned. Sifice a similar issue appears to be
involved 1a the present case, GAQO staff wexzliers with technical e xpertise
in this area have reviewed the. compliance of COMNET's proposal with

‘the RFP privacy and security requirements.

Initially, it muet br.uoted that s number of the :REP
requirements are stated ,n.gpnernl terms. Where aa RFP requires
merely that offerors show familiarity with certain requircments,
ptovide assurances thct certain safeguards will be established,
or p:uvide a detailed dascription of . proposed methods and pro-
cedures, ‘the agency's detc rnination that an offeror proposal shows
a familiarity or provides the requested assurauces and descrip-
tions obviously involves a considerable degree of judgment. For
inutance, we note that the Privacy,Act requires the establishment
ov. approptlata adniniltrative, technical and physical safeguurds
to votect the security and tonfidentiality of records (5 U.S.C.
§ 552a(e)(10)) but neither the act nor the implementing regulations
specify denigu criteria or particular features and mechanisms to do
this. Hence, tnsofar as the mor- general requirements are concerned--Ior
example, that an offerosr be familiar with the act's requirementas—-it
would be axtremelv difficult to conclude that the agency¥'s accepton-e
of an offeror's assurances in this respect hese no raasonable basis.

Sona of the RFP provisions are thus subject o interpretation
as to what might constitute a minimally cdequate offeror response.
In this connection, it must also be noted that the state of the
art in computer security is such that no vendor can provide absolute
assurance that unauthorized access to information cintained in e
computer systiom will be precluded. However, we believe the RFP
indicates that the Navy had determined that a reasonable degree
of protection could be provided if the technical security specifica-
tions in section VII, supra, were met. We note that zome nf these
provisions are stated in specific and clearly mandatory terms.,
While we have examined the COMNET propoanl’ complianee with several
of ' these provisions, the wost important p irt ine,lves RFE
esction VII. A.3.d., which provideu that "maar . .emory protection
»ust ensura the integrity of a user's area during opers.:ions."
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We believe this requirement is open to only one reasonable
intsvpretation, namely, that an offeror's hardware/operation
system configuration must include "read" protectiou. After
reviewing COMNET's proposal, we conclude that :he hardware/
operating system configuration it proposed--thu OS/MVT operating
on the IBM 360/65--cannot protect against read access to the
main memory of the CPU witi.out considerable modification. While
COMNET's submissions in the protest proccedings state that it
has made considerable mndifications to the standard OS/MVY,
after reviewing the COMNET proposal we do not believe the pro-
possl demonstrates that the memory protection requiremcnt has
been met. Based upon this and our examination of the record
of the Navy's technical evaluation of proposals, we believe the
Navy's acceptance of the proposal in this respect lacked a
reasonable basis, and amounted to an improper relaxation of a.

. material security requirement without amending the RFP pursuant

to ASPR § 3-805.4 to allow further competition on the basis of
the relaxed requirement.

V. Conclusion

Since the Navy erred-in accepting the COMNET rroposal, which
did not comply with a wandatory security provision, there is the
question of what correctivé -actiou,”if any, should be recommended.
As noted supra, Tymshare protested seeking the following alterna-
tive remedies, in order of prefarence: (1) reinstatement of its
contract; (2) a resolicitation; or {3) non-exercise of the 2 option
years.

- Initially, reinstatement of Tymshare's contract 1s precluded,
because Tymshare's proposal was unacceptable due to its failure
to offer fixed prices.

Further, we do not believe that a resolicitation, as such,
would be appropriate, because there 1s no indication in this case
that the RFP is defective. However, it conceivably could be in
the begt interests of the Government to recommend that the Navy
renew the competition by reopening regotiations with Tymshare
and COMNET, awarding a contract to the succassful o 'feror, and
terminating for convenience COMNET's contract, 1f necéasary.

In this connection, we understand that the ebtiwkted total
price for the first year of the contract is about $1. 8 million.
It must be noted that the Navy has already incurred some costs
due to its previous termination for convenience of Tymshare's
contract. Tymshare has asferted .that settlement of this termi--
nation will cost the Navy $495,987, but the Navy considers this
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estimate ‘to be unrealistically high. Also, COMNET has commenced ,
performance of its contract. Tcrmination for counvenieuce of
COMNET's contract would necessarily involve additionsl costs to
the Government.

However, ve balieve that if Tymahare were the successful
offeror in any renewal of competition, this would ameliorate the
Government's 1iability in settling the previous termination of
Tymshare's contract. On the other hand, if COMNET remained the
successful offeror in a renewal of competition, che Government
would he in no worse position in regard to settling the termina-
tion for convenience of Tymshare's contract.

Accordingly, we recommrend that the Navy reopen negotiations
with Tymsharc ~ud COMNET, obtain reviged proposals, and either (1)
award a contract to Tymshare (if it is the successful offeror) and
terninate for convenience COMNET's contract, or (2) modify COMNET's
contract pursuant to its best and final offer (in the event that
COMNET remains the successful offeror in the renewal of competition).
By letter of today, we are advising the Secretary of the Navy of
our recommendation. T "

Since this decision contains a-ré&commendation for corrective
action to be taken, we are furnishing copies to the congressional
committees referenced in section 236 of the Legislative Reorganiza-
tion Act of 1970, 31 U.S.C. § 1176 (1970), which requires the
submnission of written statements by the agency to the Committees
of Government Operations and Appropriations concerning the action
taken with respect to our recommendation.

In view of the foregoing, COMNET's protest to our Office has
been satisfied by the Navy's actions and is academic. Tymshare's
protest is sustained.

] . [ 4
Deputy mpcrogeMg:?il
of the United States
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